
BEFORE  THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS ,  SONITPUR

TEZPUR

Present :-  Smti Sabita Bharadwaj , AJS

Judicial Magistrate 1st Class, Sonitpur, Tezpur.

G. R. CASE NO :- 3006 OF 2017

Under section 448/352/323/506 of IPC

State of Assam

-VERSUS –

Biswajit Hazarika

S/o – Late Umesh Hazarika

Resident of Kalibari Santi Nagar

P.S. - Tezpur

Dist. - Sonitpur.

Accused person

Appeared

Learned APP for State…………………………….Karabi Das.

Learned Counsel for Defence……………….....Nilakhya Sarmah

Date of Evidences…………………………..……...19.01.19, 28.02.19, 06.04.19, 17.05.19

Date of Argument ………………………………....01.11.2019

Date of Judgment……………………………….....14.11.2019  
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JUDGMENT

1. Accused  person  viz.  Biswajit  Hazarika  stood  for  trial  for  the  allegation  of

committing offences u/s 448/352/323/506 IPC.

2. Prosecution case is initiated on the basis of written 'Ejahar' dated 07.08.2017

stating inter-alia that on 06.08.2017 at about 7:30 p.m., the accused, Biswajit Hazarika

illegally  entered  the  informant’s  house  and  dragged  him  outside  and  thereafter,

assaulted him. The accused person also threatened the informant of dire consequences

and said that he would burn down his newly built house. Hence, the case.

3. The Officer in charge of Tezpur Police Station has registered a case as Tezpur

P.S. Case no 1571/2017, u/s 448/352/323/506 of the Indian Penal Code. Thereafter,

I/O has launched the investigation of this case. After completion of investigation, I/O

has finally submitted charge sheet u/s 448/352/323/506 of the IPC against the accused

person.

4. On the appearance of  the  accused  person before  the  Court  and also  after

furnishing the copies to him substance of offences u/s 448/352/323/506 IPC on being

stated to him by me, he pleaded not guilty and claimed trial.

5. The prosecution has examined 6 (six) numbers of witnesses and exhibited 4

(four)  numbers of  documents.  The accused person is  examined under section 313

Cr.P.C. Defence pleas were of complete denial. The accused person declined to adduce

any evidence in support of his defence.

6. I have heard the arguments advanced by the Learned Counsel appearing for

the accused and Learned A.P.P. Perused the materials available in the case record.

Upon  hearing  both  the  parties  and  on perusal  of  the  record,  following  points  for

determination are framed for proper adjudication of this case.

7. POINTS FOR DETERMINATION

I) Whether on 06.08.2017 at about 7:30 P.M at Kolibari, Shanti Nagar the

accused  person had  committed  house-trespass  by  entering  into  the  house  of

the informant with intent to commit an offence ?
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II) Whether on 06.08.2017 at about 7:30 P.M at Kolibari, Shanti Nagar the

accused person had assaulted or used criminal force to the informant ?

III) Whether on 06.08.2017 at about 7:30 P.M at Kolibari, Shanti Nagar the

accused person caused hurt to the informant ?

IV) Whether on 06.08.2017 at about 7:30 P.M at Kolibari, Shanti Nagar the

accused  person  committed  criminal  intimidation  by  threatening  the  informant

with injury to his property with intent to cause alarm to him ?

DISCUSSION, DECISION AND REASONS THEREOF

8. Now let  me  try  to  decide  the  above  points  by  appreciating  the  evidences

available in the case record. I have carefully considered the evidences available in the

instant case and observed that in this instant case being the Informant/ PW-1 Shri

Rituraj  Chetia  through  respective  part  of  testimony  just  has  narrated  the  entire

prosecution story disclosing the fact that about 1 ½ years ago at around 6:30-7:30

P.M. the accused dragged him from his house and physically assaulted him because of

which he sustained injuries. He further stated that a watchman viz. Ridip Bora and

another person witnessed the incident. It is also pertinent to mention here that during

the cross-examination of P.W.1 Shri Rituraj Chetia he also admitted the fact that on

06.03.2017 the accused lodged an FIR against him and in connection with that case he

was in jail for 25-26 days. Further, I have again observed that in this instant case the

testimony as deposed by PW-2 Shri Dwipendra Boro is not supportive to the case of

prosecution as he was totally ignorant to the fact of  the alleged occurrence.

9. Again, on going through the testimony as deposed by P.W.3 Shri Ajay Bania it

appears to me that being the neighbor and friend of the informant/ P.W.1 Shri Rituraj

Chetia at the time of alleged occurrence he witnessed that the accused was committing

pushing and shoving with the informant/ P.W.1 Shri Rituraj Chetia and also physically

assaulted him. This witness of prosecution also reveals that fact that he also witnessed

that the accused threatened the informant/ P.W.1 Shri Rituraj Chetia saying that he

would destroy his newly built house. But at the same time it is also notable here that

during  his  cross-examination  PW-3  Shri  Ajay  Bania  he  stated  that  there  was  no

streetlight at the place of occurrence and he  witnessed the alleged incident from a

distance of 5 (five) metres and at that moment it was dark. 
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10. Further, at this stage of this Judgment I would also like to mention here the

submission as forwarded by learned Defence Counsel during the argument segment of

this instant case through which he tried to draw the attention of this Court regarding

the discloser made by P.W.3 Shri Ajay Bania that  while he was witnessing the alleged

incident then the place of occurrence lacked with proper light and hence, it was just

impossible for this witness of prosecution to identify the accused as the alleged wrong

doer. The defense counsel also raised questions as to the visibility of the incident as it

was dark at the time of the occurrence.  However, P.W. Ajay Bania stated that the

area was lit by the light emitted from a “Naam-Ghar” nearby. Further, he stated that if

the light  of  the tempo is  not  lit,  nothing could  be visible.  But  the statement  was

conditioned with the word ‘if’ thereby implying that it was a hypothetical question and

had nothing to do with the incident in the instant case.

11.  In reply to such submission I have again evaluated the cross examination part

of the testimony as deposed by P.W.3 Shri Ajay Bania and found that nowhere in the

said testimony as deposed by him it appears that due to lack of proper light he had

failed to identify the accused, who was alleged to be involved with committing pushing

and shoving with the informant/ P.W.1 Shri Rituraj Chetia and also physically assaulted

him  and,  hence,  in  my  considered  view,  the  admission  made  by  this  witness  of

prosecution regarding the presence of low light at the place of occurrence during the

time of alleged incident cannot held to be so sustainable that it has able to put any

effect upon the trustworthiness or credibility of this witness of prosecution. Thus, the

defense counsel  was unable to shake the credibility  of  this  witness  of  prosecution

during the cross-examination.

12. Now, let us move to the contents of the testimony as deposed by PW-4 Shri

Ridip Bora wherein he has disclosed that at the time of alleged occurrence while he

was riding his  tempo he saw that  the accused along with his  brother  viz.  Apurba

Hazarika dragged the informant/ P.W.1 Shri  Rituraj Chetia and physically assaulted

him. But during his cross-examination this witness of prosecution also reveals that he

was unaware of any exchange of words. In respect of the testimony as deposed by

P.W.4 Shri Ridip Bora that this witness of prosecution through his respective part of

testimony  disclosed  a  new  fact  regarding  the  involvement  of  the  brother  of  the
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accused viz. Apurba Hazarika in committing alleged act of dragging and assault upon

the informant, which is in fact not disclosed by the informant/victim/ P.W.1 Shri Rituraj

Chetia himself hence, this witness cannot be held as credible one and the testimony as

deposed by him is  to  be discard.  Considering such submission  it  has  considerably

appeared to me that by adducing new element in respect of involving the brother of

the accused  viz. Apurba Hazarika in the alleged scenario this witness of prosecution

has  brought  a  new  dimension  of  the  alleged  incident  but  unfortunately  the

informant/victim/ P.W.1 Shri Rituraj Chetia himself has not supported and corroborated

the same hence, the entire testimony as deposed by P.W.4 Shri Ridip Bora appears to

less trustworthy as well as unsatisfactory.

13. Moreover,  I  have  also  gone  through  the  testimony  as  deposed  by  the

concerned Medical officer of this instant case i.e. PW-6 Dr. Sanjeev Kumar Medhi, who

medically examined the informant/victim/ P.W.1 Shri Rituraj Chetia and disclosed the

said victim sustained  simple natured injury caused by blunt weapon. On comparing

such evidence as led by the concerned Medical officer of this instant case i.e. PW-6 Dr.

Sanjeev Kumar Medhi along with the testimonies as deposed by the informant/victim/

P.W.1 Shri Rituraj Chetia and P.W.3 Shri Ajay Bania it clearly apparent that there is no

doubt regarding sustaining simple natured injury by the victim due to alleged assault

on the part of the accused person at the time of alleged occurrence. Moreover, the

defence  side  also  could  not  establish  the  fact  that  there  was  a  grave  or  sudden

provocation on the part of the victim at the time of the alleged occurrence which had

compelled the accused to use physical force upon him. Hence, in my considered view,

prosecution side has successfully able to bring home the guilt of the accused in respect

of commission of offences u/s 352/323 IPC.

   Hence, points for determination no - (II) and (III) are decided in affirmative. 

14. Before coming into a decision regarding the commission of the alleged offence

u/s  448 IPC by the accused at  the time of  alleged occurrence the testimonies  of

prosecution witnesses are numerously scrutinized but no witnesses of prosecution have

distinctly revealed that the alleged incident took place within the campus of the house

of the Informant. The same inference also can be drawn in respect of establishing the

guilt of the accused in respect of commission of offence u/s 506 IPC as in this instant
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case although P.W.3 Shri Ajay Bania claimed through his respective part of testimony

that he had witnessed that the accused had threatened the Informant that he would

burn his house, but the Informant/ P.W.1 Shri Rituraj Chetia himself remained silent in

his  respective  part  of  testimony  in  regard  of  such  alleged  act  on the  part  of  the

accused at the time of alleged occurrence. Therefore, on the basis of sole testimony of

P.W.3 Ajay Bania without any support and corroboration by the victim himself  the

accused cannot be held guilty for committing any offence u/s 506 IPC.

 Hence points for determination no - (I) and (IV) are decided in negative.

15. Hence, in light of the above discussion, it can be rightfully concluded that the

prosecution  was  successful  in  proving  the  guilt  of  the  accused,  Biswajit  Hazarika

beyond reasonable doubt in respect of the offence under Section 352/323 IPC.

16. In result accused Biswajit Hazarika is convicted u/s 352/323 IPC.

17. I have also gone through the provision of section 3 Probation of Offenders Act

1958, and after considering the age and previous conduct as well as the statement of

the convict recorded u/s 313 Cr.P.C. I deem it fit and proper to release convict Biswajit

Hazarika on probation after due admonition.

18. Furnish a free copy of the Judgment to the convict.

Bail bonds (if any) shall be valid up to expiry of six(6) months from today.

Given under my hand and seal of this Court on this 14th November of 2019.

   Smt. Sabita Bharadwaj

Judicial Magistrate 1st Class

                Sonitpur, Tezpur
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APPENDIX

Names of the witnesses  of Prosecution:-

1. P.W.1 – Rituraj Chetia.

2. P.W. 2 – Dwipendra Boro

3. P.W. 3 – Ajay Bania

4. P.W. 4 -  Ridip Bora

5. P.W. 5 -  Ranjit Bora

6. P.W. 6 – Dr. Sanjeev Kr. Medhi

Documents exhibited by Prosecution :- 

1. Ext.1 – ‘Ejahar’

2. Ext.1(1) – Signature of Rituraj Chetia.

3. Ext. 2 - 'Sketch Map'

4. Ext. 2(1) – Signature of Ranjit Bora

5. Ext. 3 -  'Chargesheet'

6. Ext. 3(1) – Signature of Ranjit Bora

7. Ext. 4 – 'Medical report'

8. Ext. 4(1) – Signature of Dr. S. K. Medhi

Names of the witnesses  of Defence:-  Nil

Documents exhibited by Defence :-  Nil

Dictated & corrected by me

    Smt. Sabita Bharadwaj

Judicial Magistrate 1st Class

       Sonitpur, Tezpur

                     Smt. Sabita Bharadwaj

                                              Judicial Magistrate 1st Class

                                                         Sonitpur, Tezpur
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